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Legal Ownership Analysis 
Detail
This appendix provides supplemental information 
to section four, the Legal Ownership Evaluation. 
First, a description of the negotiation process for 
acquiring a railroad is provided. Then, terms and 
their definitions are listed, followed by sources for 
additional information on this topic. Next, maps 
are provided showing the spatial distribution 
of the property descriptions presented in 
the Legal Ownership Evaluation. Finally, the 
1990 abandonment application submitted by 
Norfolk Southern to the Interstate Commerce 
Commission to abandon a portion of their rail 
line in Transylvania County is included.

How to Acquire a Rail Corridor
While negotiating with the rail, designate one 
individual as the point of contact for your 
organization throughout the process.  Typically a 
lead negotiator has experience in structuring and 
closing deals.  If a staff attorney or park director 
does not have experience handling real estate 
negotiations, private, professional negotiators 
contract out land acquisition services.  The 
following is summarized from the document 
“Acquiring Rail Corridors: A How to Manual.” 

Pre-Abandonment Acquisition 
If one is attempting to acquire a line that has not 
yet been abandoned, first contact the railroad’s 
legal department or the asset management 
department.  The following steps should be 
followed for early contact with the rail:

• Notify the railroad of your agency’s interest 
in the corridor;

• Demonstrate your agency’s credibility and 
commitment to making a deal;

• Distinguish your agency from other buyers;

• Learn more about the railroad and its 
representatives;

• Determine who has authority to negotiate on 
the railroad’s behalf; and

• Establish an acquisition process and timeline.

Each railroad reviews its transportation network 
on a regular basis to determine whether a line 
is profitable and, therefore, worth keeping. Even 
on profitable lines, railroads must weigh the 
profits generated from such lines against the 
value of the assets that can be recouped through 
liquidation.  In most cases, the ultimate decision 
about whether to abandon a line rests with the 
Asset Management Department. Once a line has 
been identified for abandonment, the railroad’s 
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Legal Department files the formal abandonment 
application with the Surface Transportation Board 
(STB).  Once abandonment has been approved by 
the STB, railbanking is no longer an option.

Preliminary Agreements
No one wants to devote time and energy to 
acquiring a rail corridor, only to see the corridor 
sold to a competing interest. Unfortunately, 
failure to act quickly to acquire a corridor may 
result in it being dismantled or sold. To prevent 
this from happening, one needs to negotiate an 
initial agreement with the railroad to ensure the 
corridor’s availability for trail use, as well as gain 
additional time to complete corridor research. 
Negotiating a preliminary agreement with a 
railroad is the best way to accomplish this. There 
are three elements to a preliminary agreement:

• Gaining site access;

• Setting a purchase price; and

• Establishing an acquisition process and 
timeline.

If a preliminary agreement is developed with the 
railroad which guarantees the corridor’s availability 
until due diligence requirements are completed 
(under terms you may negotiate), risks associated 
with corridor acquisition will be minimized.

Corridor Research and Assessment
As described in the Legal Ownership Evaluation,  
most railroads acquired their corridors in one 
of three ways: through easements, through 
an outright purchase, or through land grants 
from local, state and/or federal governments.  
Oftentimes, a corridor was created by using all 
three methods.  The way in which property is held 
has implications for its value.

The Legal Ownership Evaluation showed that 
some sections of the Ecusta corridor may be held 
in easement.  Pay only for property for which 
the railroad has good title. While railbanking 
preserves easements, the railroad would not be 
able to realize any return on easement property 
in the absence of railbanking. This is because 
the railroad’s control over the property would 
be extinguished upon abandonment. A railroad 
may ask for payment for railbanked property 
that it holds only as easements; however this is 
unwarranted. Point out that, absent railbanking, 
the railroad would be unable to sell any of the 
parcels it holds as easements.

In addition to understanding who owns the 
property and how it is held, it is important 
to understand the physical and structural 
characteristics of the land.  If the rail line is 
inactive or used only infrequently, encroachments, 
trespassing, and illegal uses of the corridor may 
be an issue.  Inventory existing improvements, 
and determine their condition (for liability 
purposes) and value.  Bridges, tunnels, culverts, 
rails and ballast, ties, and any buildings owned by 
the railroad may be useful for trail development 
and use.  However, the rail may also see value in 
these items in terms of salvage opportunity.  By 
investigating the corridor prior to acquisition, 
issues and points of negotiation will be realized.  

NC General Statute 136: 
Transportation
Article 2D: Railroad Revitalization
§ 136‑44.35.  Railroad revitalization and 
corridor preservation a public purpose.
The General Assembly hereby finds that programs 
for railroad revitalization which assure the 
maintenance of safe, adequate, and efficient rail 
transportation services and that programs for 
railway corridor preservation which assure the 
availability of such corridors in the future are vital 
to the continued growth and prosperity of the 
State and serve the public purpose. (1979, c. 658, 
s. 1; 1989, c. 600, s. 1.)

§ 136‑44.36.  Department of Transportation 
designated as agency to administer federal 
and State railroad revitalization programs.
a. The General Assembly hereby designates 

the Department of Transportation as the 
agency of the State of North Carolina 
responsible for administering all State and 
federal railroad revitalization programs. The 
Department of Transportation is authorized 
to develop, and the Board of Transportation 
is authorized to adopt, a State railroad plan, 
and the Department of Transportation is 
authorized to do all things necessary under 
applicable State and federal legislation to 
properly administer State and federal railroad 
revitalization programs within the State. 
Such authority shall include, but shall not be 
limited to, the power to receive federal funds 
and distribute and expend federal and State 
funds for rail programs designed to cover 
the costs of acquiring, by purchase, lease or 
other manner as the department considers 
appropriate, a railroad line or other rail 
property to maintain existing or to provide 
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future rail service; the costs of rehabilitating 
and improving rail property on railroad lines to 
the extent necessary to permit safe, adequate 
and efficient rail service on such lines; and 
the costs of constructing rail or rail related 
facilities for the purpose of improving the 
quality, efficiency and safety of rail service. The 
Department shall also have the authority to 
preserve railroad corridors for future railroad 
use and interim compatible uses and may lease 
such corridors for interim compatible uses. 
Such authority shall also include the power 
to receive and administer federal financial 
assistance without State financial participation 
to railroad companies to cover the costs of 
local rail service continuation payments, of rail 
line rehabilitation, and of rail line construction 
as listed above. This Article shall not be 
construed to grant to the department the 
power or authority to operate directly any 
rail line or rail facilities.

b. Notwithstanding subsection (a) of this 
section, the acceptance of federal funds by 
the Department of Transportation for rail 
programs shall be subject to the following:

1. Report. – For any project under subsection 
(a) of this section, the Department of 
Transportation shall report the project 
details, including the amounts of federal 
funds and any State matching funds, as 
well as the expected annual maintenance 
and operational costs to the State of 
the project for the next 25 years, to the 
Joint Legislative Transportation Oversight 
Committee if the General Assembly is not 
in session, or to the House Appropriations 
Subcommittee on Transportation and the 
Senate Committee on Appropriations 

on Department of Transportation if the 
General Assembly is in session.

2. Consultation. – If either the amount of 
State matching funds required by the 
federal grant or the amount of future 
annual maintenance and operational costs 
of the project are reasonably expected to 
exceed three million dollars ($3,000,000), 
then the Department shall not accept 
the federal funds prior to consultation 
with the Joint Legislative Transportation 
Oversight Committee if the General 
Assembly is not in session, or with the 
House Appropriations Subcommittee on 
Transportation and the Senate Committee 
on Appropriations on Department of 
Transportation if the General Assembly is 
in session. Failure of the Joint Legislative 
Transportation Oversight Committee, the 
House Appropriations Subcommittee on 
Transportation, or the Senate Committee 
on Appropriations on Department of 
Transportation to hold a meeting with 
the Department of Transportation within 
60 days of a written request for a meeting 
from the Department of Transportation 
shall be deemed a waiver of consultation 
by the committee.

3. Approval. – If either the amount of State 
matching funds required by the federal 
grant or the amount of future annual 
maintenance and operational costs of 
the project are reasonably expected to 
exceed five million dollars ($5,000,000), 
then the Department’s acceptance of 
funds shall be subject to approval of 
the project by an act of the General 
Assembly. If 30 days have passed since 

consultation or the expiration of the 
consultation period under subdivision (2) 
of this subsection, then the inaction of the 
General Assembly, including the lack of an 
extra session to address the project, shall 
be deemed an approval of the project, and 
the Department may accept the funds 
without an act of the General Assembly.

For purposes of this subsection, the terms “State 
matching funds” and “annual maintenance and 
operational costs to the State” shall not include 
funds that may pass through the Department of 
Transportation but that originally came from a 
non‑State source.  (1979, c. 658, s. 2; 1987 (Reg. 
Sess., 1988), c. 1071, s. 1; 1989, c. 600, s. 2; 2011‑145, 
s. 28.15.)

§ 136‑44.36A.  Railway corridor preservation.
The North Carolina Department of Transportation 
is authorized, pursuant to 16 U.S.C.A. § 1247(d), 
to preserve rail transportation corridors and 
permit compatible interim uses of such corridors. 
(1987 (Reg. Sess., 1988), c. 1071, s. 2.)

§ 136‑44.36B.  Power of Department to 
preserve and acquire railroad corridors.
In exercising its power to preserve railroad 
corridors, the Department of Transportation may 
acquire property for new railroad corridors and 
may acquire property that is or has been part of a 
railroad corridor by purchase, gift, condemnation, 
or other method, provided that the Department 
may not condemn part of an existing, active railroad 
line. The procedures in Article 9 of this Chapter 
apply when the Department condemns property 
to preserve or acquire a railroad corridor. (1989, 
c. 600, s. 3; 1991, c. 673, s. 1.)
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§ 136‑44.36C.  Installment contracts 
authorized.
The Department of Transportation may purchase 
active or inactive railroad lines, corridors, 
rights‑of‑way, locomotives, rolling stock, and 
other rail property, both real and personal, by 
installment contracts which create in the property 
purchased a security interest to secure payment 
of the purchase money.  No deficiency judgment 
may be rendered against the Department of 
Transportation in any action for breach of a 
contractual obligation authorized by this section, 
and the taxing power of the State is not and may 
not be pledged directly or indirectly to secure any 
money due the seller. (1991, c. 673, s. 2.)

§ 136‑44.36D.  Recreational leasing 
requirements.
Portions of rail corridors held by the North 
Carolina Department of Transportation in fee 
simple absolute may be leased by the Department 
for interim public recreation use provided the 
following conditions are met:

1. Before requesting trail use, a sponsoring 
unit of local government has held a public 
hearing in accordance with G.S. 143‑318.12 
and notified the owners of all parcels of land 
abutting the corridor as shown on the county 
tax listing of the hearing date, place, and time 
by first‑class mail at the last addresses listed 
for such owners on the county tax abstracts. 
A transcript of all public comments presented 
at the hearing has been sent to the North 
Carolina Department of Transportation at the 
time of requesting use of the corridor.

2.  A unit of local government has requested use 
of the rail corridor or a portion thereof for 
interim public recreational trail use, and agrees 

in writing to assume all development costs 
as well as management, security, and liability 
responsibilities as defined by the North 
Carolina Department of Environment and 
Natural Resources and the North Carolina 
Department of Transportation.

3. Adjacent property owners are offered broad 
voting representation by membership in the 
organization, if any, that is delegated most 
immediate responsibility for development and 
management of the rail‑trail by the sponsoring 
local government.

4. The North Carolina Department of 
Transportation has determined that there 
will not likely be a need to resume active 
rail service in the leased portion of the rail 
corridor for at least 10 years.

5. Any lease or other agreement allowing trail 
use includes terms for resumption of active rail 
use which will assure unbroken continuation 
of the corridor’s perpetual use for railroad 
purposes and interim compatible uses.

6. Use of the rail corridor or portions thereof 
as a recreational trail does not interfere with 
the ultimate transportation purposes of the 
corridor as determined by the North Carolina 
Department of Transportation.  (1991, c. 751, 
s. 1; 1997‑443, s. 11A.119(a).)

§ 136‑44.37.  Department to provide 
nonfederal matching share.
The Department of Transportation upon approval 
by the Board of Transportation and the Director 
of the Budget may provide for the matching share 
of federal rail revitalization assistance programs 
through private resources, county funds or State 
appropriations as may be provided by the General 

Assembly. (1979, c. 658, s. 3; 1983, c. 717, s. 48; 
1985 (Reg. Sess., 1986), c. 955, ss. 47, 48; 2006‑203, 
s. 76.)

§ 136‑44.38.  Department to provide State 
and federal financial assistance to cities and 
counties for rail revitalization.
a. The Department of Transportation is 

authorized to distribute to cities and counties 
State financial assistance for local rail 
revitalization programs provided that every 
rail revitalization project for which State 
financial assistance would be utilized must be 
approved by the Board of Transportation and 
by the Director of the Budget.

b. Repealed by Session Laws 1989, c. 600, s. 4. 
(1979, c. 658, s. 3; 1983, c. 717, s. 48; 1985 (Reg. 
Sess., 1986), c. 955, ss. 49, 50; 1989, c. 600, s. 4; 
2006‑203, s. 77.)

§ 136‑44.39.  Department to provide State 
and federal financial assistance to short‑line 
railroads.
The Department of Transportation is authorized 
to provide assistance to short‑line railroads to 
continue and enhance rail service in the State so as 
to assist in economic development and access to 
ports and military installations. Assistance under 
this section may involve both the Rail Industrial 
Access Program and the Short Line Infrastructure 
Access Program, as well as other innovative 
programs. Grants under this section shall not 
exceed fifty percent (50%) of the nonfederal share 
and must be matched by equal or greater funding 
from the applicant.  (2011‑145, s. 28.13.)

§§ 136‑44.40 through 136‑44.49.  Reserved for 
future codification purposes. 
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Terms, Definitions and Articles
Terms and Definitions
Clearing Title (Curing Defects to Title): Defects in title 
include such things as mortgages, reversions, liens 
for payment of work done on the property, or 
easements across a property that would otherwise 
be held in fee simple. Curing means removing 
these defects (e.g. buying out or condemning the 
easement or reversion).

Deed: A legal document that transfers a property.

Easement: Grants the right to use a specific 
portion of land for a specific purpose or purposes. 
Easements may be limited to a specific period of 
time,  granted in perpetuity, or the termination 
predicated upon the occurrence of a specific 
event. An easement agreement survives transfer 
of landownership and is generally binding upon 
future owners until it expires on its own terms.

Easement, Conservation: Places permanent 
restrictions on property in order to protect 
natural resources.

Easement, Construction: An additional temporary 
area or corridor needed to construct a trail or 
facility.

Fee simple: When a piece of property is owned 
‘fee simple’, the owner has exclusive control of 
the property rights.

Fee Simple Absolute: An interest in land in which the 
owner is entitled to the entire property without 
limitation or restriction, and with unconditional 
power of disposition.

Fee Simple Determinate: Similar to Fee Simple 
Absolute, but states condition(s) under which the 
property will revert to the original owner/grantor. 

Some deeds in this form, purporting to cause 
reversion if the property is no longer used for 
rail purposes or similar conditional language are 
turned into fee simple absolute by virtue of the 
application of the Marketable Titles Act and the 
possibility of reversion voided.

Lease: The temporary grant of an interest in land 
upon payment of a determined fee. The fee does 
not have to be monetary, but some consideration 
must be given for the right to use the land, or the 
lease will not be legally binding.

Legal Public Access: The right of passage, established 
by law, over another’s property. Can be created 
by an easement dedicated or reserved for public 
access. Legal public access exists on public land, 
public waters, public rights of way, and public 
easements.

Less-Than-Fee-Simple: Land acquisition technique 
that obtains only certain land use rights from 
the landowners, such as conservation easements, 
management agreements, or leases.

License: Allows the licensed party to enter the land 
of the licensor without being deemed a trespasser.

Marketable Titles Act: An act providing for the 
extinguishment of title interests in real property 
that are not asserted within 30 years.

Notice of Interim Use (NITU): A document issued 
by the STB in Notice of Exemption for rail line 
abandonments (lines out of service for two or 
more years). 

Ownership-In-Fee (Fee Purchase, Fee Simple): A 
complete transfer of land ownership from one 
landowner to another party, usually by purchase.

Public Use Condition (PUC): A condition attached 

to an STB‑approved rail line abandonment 
authorization prohibiting the railroad from 
disposing of rail assets for a period of up to 180 
days after such authorization unless the properties 
have first been offered, on reasonable terms, for 
sale for public purposes. 

Quiet Title: An action brought in state court to 
establish legal rights to property.

Quitclaim Deed: Document that transfers ownership 
of real estate but contains no guarantees that the 
seller has a valid right to do so or that others do 
not have rights to the land.

Rail Corridor: The path of a railroad right‑of‑way, 
including the tracks and a specified tract of land 
on either side of the tracks (generally one hundred 
feet wide).

Rail Trail (Rail-to-Trail): A multi‑purpose public path 
(paved or natural) created along an inactive rail 
corridor.

Railbank(ing): Retaining a rail corridor for future 
railroad uses after service has been discontinued. 
The National Trails System Act, Sec. 8d, provides 
for interim public use of the corridor, allowing the 
establishment of recreational trails.

Right of First Refusal: A property interest in which 
the holder of the right has first option to purchase 
the property at the price of a bona fide offer 
made to the property owner by a third party. If 
not exercised within a set time period after the 
offer is made, it expires, and the owner is free to 
sell to the offeror.

Right-of-Way: A strip of land held in fee simple title 
‑ or an easement over another’s land ‑ for use as a 
public utility for a public purpose. Usually includes 
a designated amount of land on either side of a 
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trail that serves as a buffer for adjacent land uses.

Right of Way: The right of one trail user or vehicle 
to proceed in a lawful manner in preference to 
another trail user or vehicle.

Section 8(d): Common reference to U.S.C. 1247(d), 
the section of the National Trails System Act which 
provides for interim trail use when a surplus 
railroad line is placed in the federal railbank.

Title: Rights of ownership of property; paper that 
indicates ownership.

Title Search: A legal review of deeds of record in 
the chain of title to a piece of property analyzing 
all encumbrances or prior sales of the property to 
make sure that a piece of real estate can be sold 
without anyone else claiming rights to it.  

Additional Information
Acquiring Rail Corridors, published by the Rails‑to‑
Trails Conservancy includes discussion about how 
to research the property: http://www.railstotrails.
org/resources/documents/resource_docs/
acquiringrailcorridors.pdf

Successful Rail-Trails: An Acquisition and Organizing 
Manual: http://atfiles.org/files/pdf/rtcmanual.pdf

A Resolution to Facilitate the Protection of Rail 
Corridors preserved by the Department of 
Transportation and other public bodies in North 
Carolina, January 1998: http://www.bytrain.org/
corridor/protectrailcorridorsresol.html

The North Carolina Rails-Trails Project Guide 
(1995):  http://www.ncrailtrails.org/pdfs/
ProjDevGuide2_2010.pdf 

The NCDOT Rail Corridor Preservation Policy 
(1998): http://www.bytrain.org/corridor/pdf/

cormanual.pdf 

North Carolina General Statutes § 136‑44.36A 
Railway corridor preservation: http://law.onecle.
com/north‑carolina/136‑roads‑and‑highways/136‑
44.36a.html

North Carolina General Statutes § 136‑44.36D 
Recreational leasing requirements: http://law.
onecle.com/north‑carolina/136‑roads‑and‑
highways/136‑44.36d.html

Guide to the North Carolina Rail‑Trails Records, 
1987‑2011: http://www.lib.ncsu.edu/findingaids/
mc00265#CollectionDescription

A History of Railroading in Western North 
Carolina by Cary Franklin Pope
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Property Ownership in Transylvania County
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Property Ownership in Henderson County
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Abandonment Application
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